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Corporations -- Rule in Foss v. Harbottle -- Plaintiff
operating national pharmacy business through subsidiaries --
Plaintiff alleging that its business was destroyed by variety

of economc torts conmmtted by the defendants -- Save for
damage to plaintiff's reputation and to its goodw Il, plaintiff
not showing that it suffered danages i ndependent from and not
derivative of the damages suffered by its subsidiaries -- Rule
in Foss v. Harbottle applying -- Save for clainms with respect
to goodw I |, plaintiff's claimdismssed on notion for summary
j udgnent .

Meditrust Healthcare Inc. ("Meditrust") owned a nati onal
mai | - order pharnmacy business. To neet the regulatory and
statutory requirenents across the country that governed the
di spensi ng of drugs, its business was operated through
subsidiaries and, in the province of Quebec, through a
licensee. In 1997, Meditrust sued Shoppers Drug Mart and the
ot her defendants alleging that they had conspired through fal se
advertising and a phony letter froma fictitious society of
pharmaci sts to destroy Meditrust and to undermne its initial
public offering, which had failed. Meditrust alleged that it
had suffered damages froma variety of torts, including
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conspiracy, intimdation, msleading advertising, injurious

fal sehood, unfair conpetition, unlawful infliction of economc
harm and intentional interference with economc relations. The
subsidiaries and the |icensee were not parties to the action.
In June 2001, the defendants successfully noved for a parti al
summary judgnent to dism ss nost of Meditrust's clains. Ml oy
J. held that Meditrust had not suffered any direct danages and
that the rule in Foss v. Harbottle, which holds that a

shar ehol der does not have a cause of action for wong done to a
corporation, barred Meditrust's clains. Meditrust appeal ed.

Hel d, the appeal should be dism ssed except for the claimfor
| oss of goodwi ||, which should be permtted to go to trial.

Under the rule in Foss v. Harbottle, a sharehol der of a
corporation -- even a controlling sharehol der or the sole
shar ehol der -- does not have a personal cause of action for a
wrong done to the corporation. The rul e does not preclude an
i ndi vi dual sharehol der from mai ntaining a claimfor harm done
directly toit, but to maintain a personal claim the
shar ehol der nust establish all the conponents of the cause of
action alleged. In the present case, one of the conponents of
each of the torts alleged was proof of damages suffered and,
therefore, to maintain its action, Meditrust had to put forward
sone evidence that because of the defendants' conduct, it
suf fered damages that were not derivative of the damage
suffered by the subsidiaries.

Mol l oy J. properly applied the proper test for summary
judgment. As the responding party on the notion for summary
judgment, it would not avoid sunmary judgnment by sinply raising
m xed questions of fact and | aw. When the facts are not
di sputed, a notions judge may in a proper case grant summary
judgnent. Meditrust |ost the notion not because it failed to
lead all of the evidence on damages it mght lead at trial but
because it led no evidence at all that it had suffered direct
damages flowing fromthe defendants' conduct. Mlloy J. did not
err in holding that Meditrust was not the proper plaintiff.

Al t hough Meditrust and its [ page787] subsidiaries were a single
econom c entity, they were separate legal entities and the rule
from Foss v. Harbottle applied. Further, neither the |aw of
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agency nor the law of contract assisted Meditrust. There was no
authority for the proposition that a principal has the right to
sue in tort for harmdone to its agent, and there was no basis
for a contractual claim Further, a plaintiff responding to a
nmotion for summary judgnment nmust do nore than nerely assert
that it had sustai ned damages. Save for the claimfor |oss of
goodwi I | , Meditrust had not shown that it suffered damages

i ndependent from and not derivative of the damages suffered by
the subsidiaries. In particular, a sharehol der has no

i ndependent right of action based on an allegation of
dimnution in the value of its shares caused by damage to the
conpany. The sharehol der does not suffer a direct loss; its

| oss nerely reflects the | oss suffered by the conpany.
Meditrust's claimfor loss of goodw ||, however, was
sufficiently shown to justify it proceeding to a trial.

Goodwi I I i ncl udes reputation and, although Meditrust did not
particul ari ze any danage to its reputation, it did put forward
cogent evidence that the defendants had enbarked on a canpai gn
to destroy it and its national nmail-order business.
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The judgnent of the court was delivered by

LASKIN J. A @ --

A. | NTRODUCTI ON

[1] This appeal turns on the application of the rule in Foss
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v. Harbottle (1843), 2 Hare 461, 67 E.R 189, which holds that
a sharehol der does not have a cause of action for a wong done
to the corporation.

[2] The appellant, Meditrust Heal thcare Inc., owned a
nati onal mail-order pharmacy business, which it operated
t hrough a nunber of subsidiaries. Meditrust has all eged that
Shoppers Drug Mart Limted and the other respondents conspired
to destroy its mail-order business.

[ 3] The respondents brought a notion for partial summary
judgnent to dism ss nost of Meditrust's clains. The notions
judge, Molloy J., granted the notion (at (2001), 15 B.L.R (3d)
221). She held that for the clains in question, any damages
suffered by Meditrust were not suffered by it directly, but
were derivative of damages suffered by the subsidiaries. In her
view, the rule in Foss v. Harbottle barred these cl ai ns.

[4] Meditrust appeals. It advances these four subm ssions:

1. The notions judge failed to apply the proper test for
summary judgnment under Rule 20 [Rules of G vil Procedure,
R R O 1990, Reg. 194].

2. The notions judge erred in holding that Meditrust was not
the proper plaintiff. Meditrust submts that it is a proper
plaintiff for several reasons, including that it suffered
per sonal damages not derivative of the damages to its
subsi di ari es;

3. The notions judge erred in failing to hold that Meditrust
carried on the mail-order pharmacy business;

4. The notions judge erred in refusing to let Meditrust's
conspiracy claimgo to trial

[5] For the reasons that follow, | substantially agree with
the notions judge. | would dismss the appeal except for one
claim Meditrust's claimfor damages for |oss of goodw ||,
which | would let go to trial. [page789]
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B. BACKGROUND

[6] In 1992, Meditrust began a national mail-order pharmacy
busi ness. Its goal was to provide prescription services at a
| oner cost than the standard di spensing fees of other retai
pharmaci es. To neet provincial |egislative and regul atory
requi renents, Meditrust operated the business through a nunber
of subsidiaries, which it either owned or controlled, and in
the Province of Quebec through a licensee. These subsidiaries
and the |icensee provi ded dispensing services and prescription
drugs to the public.

[7] In this action, Meditrust alleges that Shoppers Drug Mart
and the other respondents enbarked on a gl obal canpaign to
destroy Meditrust and elimnate it as a conpetitor in the
Canadi an retail pharmacy market. According to the statenent of
claim the respondents waged this canpaign in several ways,

i ncluding fal se advertising and wongful interference with
Meditrust's suppliers and potential customers. The nobst serious
conpl aint, however, is the respondents' admtted conplicity in
publ i shing a phoney letter in October 1996, witten on behal f
of a fictitious society of pharmaci sts and all egi ng that
Meditrust's business was unsafe for patients and investors. The
purpose of the letter was to underm ne Meditrust's then ongoi ng
initial public offering ("IPO"). The IPO failed conpletely.

[8] Meditrust began this action in 1997. None of the
subsidiaries or the Quebec |icensee -- the operators of the
business -- is a plaintiff in the action. The | engthy statenent
of claimalleges that the respondents commtted a long |list of
economc torts that in sone way caused econom c harmto
Meditrust. These torts include conspiracy, intentional
interference with contractual relations, intimdation, unfair
conpetition, unlawful infliction of economic harm m sleading
advertising and injurious falsehood. Because of these all eged
torts, Meditrust clainms that it sustai ned danages for |oss of
revenue, for |oss of conpetitive advantage, and for m ssed
corporate opportunities and other business, and that it
suffered damage to its goodw ||

[9] In January 1999, nearly two years after it had begun this
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action, Meditrust sold its mail-order pharmacy business to
Pharma Plus Drug Mart. Meditrust now contends that the main
purpose of this litigation is to recover the difference between
what it clains the sale price would have been, but for the
respondents' conduct, and the actual sale price to Pharma Pl us.

[10] In June 2001, the respondents noved for partial summary
judgnent to dism ss nost of Meditrust's clains. The respondents
acknow edged that Meditrust's allegations of interference with
its PO (paras. 121-38 of the statement of clain) raised a
triable [ page790] issue, but argued that the renai nder of
Meditrust's clainms (paras. 1-120 and 139-60 of the statenent of
claim disclosed no genuine issue for trial. Mdlloy J. agreed.
She held that these other clains could be asserted only by the
subsi di aries; the conpanies that operated the nuil -order
busi ness. She, therefore, granted the partial summary judgnent
requested by the respondents.

C. THE LEGAL CONTEXT FOR THE APPEAL

[ 11] The |l egal context for this appeal has three inportant
aspects: the rule in Foss v. Harbottle; the conponents of a
cause of action for the economc torts alleged by Meditrust,
each of which requires proof of damages; and the provincial
regul atory schene, which provides that only a pharmacist or a
corporation run by a majority of pharmacists can own or operate
a pharmacy.

[12] The rule in Foss v. Harbottle provides sinply that a
shar ehol der of a corporation -- even a controlling sharehol der
or the sole sharehol der -- does not have a personal cause of
action for a wong done to the corporation. The rule respects a
basic principle of corporate |law. a corporation has a | egal
exi stence separate fromthat of its sharehol ders. See Sal onbn
v. Sal omon & Co. Ltd., [1897] A C. 22, 66 L.J. Ch. 35 (HL.). A
shar ehol der cannot be sued for the liabilities of the
corporation and, equally, a sharehol der cannot sue for the
| osses suffered by the corporation.

[13] The rule in Foss v. Harbottle al so avoids multiple
| awsuits. Indeed, without the rule, a sharehol der woul d al ways
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be able to sue for harmto the corporation because any harmto
the corporation indirectly harns the sharehol ders.

[ 14] Foss v. Harbottle was decided nearly 160 years ago but
its continuing validity in Canada has recently been affirmed by
the Suprene Court of Canada in Hercul es Managenent Ltd. v.

Ernst & Young, [1997] 2 SSC R 165, 146 D.L.R (4th) 577 and by
this court in Martin v. Goldfarb (1998), 41 OR (3d) 161, 163
D.L.R (4th) 639 (C A).

[15] In Hercules, La Forest J. described the rule and its
rationale in these words at pp. 211-12 S.C. R.:

The rule in Foss v. Harbottle provides that individual
shar ehol ders have no cause of action in law for any w ongs
done to the corporation and that if an action is to be
brought in respect of such |osses, it nust be brought either
by the corporation itself (through managenent) or by way of a
derivative action. The |legal rationale behind the rule was
el oquently set out by the English Court of Appeal in
Prudential Assurance Co. v. Newman Industries Ltd. (No. 2),
[1982] 1 AIl E R 354, at p. 367, as follows:

The rule [in Foss v. Harbottle] is the consequence of the
fact that a corporation is a separate legal entity. O her
consequences are limted liability and limted rights. The
conpany is liable for its contracts and [ page791] torts;

t he sharehol der has no such liability. The conpany acquires
causes of action for breaches of contract and for torts

whi ch damage the conpany. No cause of action vests in the
shar ehol der. When the sharehol der acquires a share he
accepts the fact that the value of his investnent follows
the fortunes of the conpany and that he can only exercise
his influence over the fortunes of the conpany by the
exercise of his voting rights in general neeting. The | aw
confers on himthe right to ensure that the conpany
observes the limtations of its nenorandum of associ ation
and the right to ensure that other sharehol ders observe the
rule, inposed on themby the articles of association. If it
is right that the | aw has conferred or should in certain
restricted circunstances confer further rights on a
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shar ehol der the scope and consequences of such further
rights require careful consideration.

To these lucid coments, | would respectfully add that the
rule is also sound froma policy perspective, inasmuch as it
avoi ds the procedural hassle of a nultiplicity of actions.

[16] The rule in Foss v. Harbottle does not, of course,
precl ude an individual shareholder frommintaining a claimfor
harm done directly to it. Again, in Hercules, La Forest J.
explained the limt of the rule at p. 214 S.C. R

One final point should be made here. Referring to the case
of Goldex Mnes Ltd. v. Revill (1974), 7 OR (2d) 216
(C.A), the appellants submt that where a sharehol der has
been directly and individually harned, that sharehol der may
have a personal cause of action even though the corporation
may al so have a separate and distinct cause of action.

Not hing in the foregoi ng paragraphs shoul d be understood to
detract fromthis principle. In finding that clains in
respect of losses stemmng froman alleged inability to
oversee or supervi se managenent are really derivative and not
personal in nature, | have found only that sharehol ders
cannot raise individual clains in respect of a wong done to
the corporation. Indeed, this is the limt of the rule in
Foss v. Harbottle.

(Enmphasis in original)

[17] But he stressed that, to maintain a personal claim a
shar ehol der nust establish all the conponents of the cause of
action all eged:

Were, however, a separate and distinct claim(say, in tort)
can be raised with respect to a wong done to a sharehol der
qua individual, a personal action may well lie, assum ng that
all the requisite elenents of a cause of action can be nade
out .

[18] In the present case, one of the conponents of a cause of
action for each of the torts alleged by Meditrust is proof of
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damages suffered. The tort of conspiracy -- the main tort
relied on by Meditrust -- is typical. In Canada Cenent LaFarge
Ltd. v. B. C Lightweight Aggregate Ltd., [1983] 1 S.C R 452,
145 D.L.R (3d) 385, at pp. 471-72 S.C.R, pp. 398-99 D.L.R,
the Suprene Court of Canada affirmed that tort |aw recognizes a
cl ai mof conspiracy where either the predom nant purpose of the
defendant's conduct [page792] is to injure the plaintiff or
where the defendant's conduct is directed towards the
plaintiff, is unlawful and the defendant should know that the
plaintiff is, thus, likely to be injured. But, in either case,
"there nust be actual damages suffered by the plaintiff".
Therefore, Meditrust cannot maintain its action sinply by
show ng that the respondents' predom nant purpose was to harm
it or by showing that the respondents engaged in unl awf ul
conduct directed toward it. Meditrust also has to put forward
sone evidence that, because of the respondents' conduct, it

suf fered damages; damages that are not derivative of the damage
suffered by the subsidiaries.

[19] Yet, because of the prevailing provincial regulatory
schene governi ng pharmaci es, Meditrust could not legally own
and operate its national mail-order business. To conply with
provincial laws, Meditrust had to incorporate subsidiaries to
run the business in each province where it wished to | ocate.

[ 20] Ontario was one such province. Under s. 142 of Ontario's
Drug and Pharmaci es Regulation Act, RS . O 1990, c¢c. H 4, no
corporation can own or operate a pharmacy unless the mgjority
of its directors are pharnmacists and a majority of each cl ass
of its shares is owned by and registered in the nanme of
pharmaci sts. And, under s. 144(1) of the Act, "[n]o person
ot her than a pharmaci st or a corporation conplying with the
requi renents of section 142 shall own or operate a pharnmacy."”
Only a corporation neeting these statutory requirenents coul d
conpound and di spense nedi cations -- the core function of the
mai | - order business -- and derive revenues fromthem Meditrust
did not neet these statutory requirenents. Thus, it had to
i ncorporate a subsidiary that did. Indeed, M. Paul, the
presi dent and chi ef executive officer of Meditrust,
acknowl edged in his affidavit that Meditrust operated its mail -
order pharmacy business through its subsidiaries and
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| i censees.

[21] | turn now to the issues on the appeal.

D. ANALYSI S

1. Didthe Mdtions Judge Fail to Apply the Proper Test for
Summary Judgnent Under Rul e 207?

[ 22] Meditrust contends that the notions judge did not apply
the proper test for summary judgnent under Rule 20. It advances
two subm ssions: the notions judge granted sumrary judgnent
even though Meditrust raised questions of m xed fact and | aw
that can only be decided after a trial; and the notions judge
wongly held that Meditrust was required to lead all of the
evi dence on damages that it mght lead at trial. |I do not agree
[ page793] with these submi ssions. In ny view, the notions
judge properly applied the Rule 20 jurisprudence.

[23] This court and the Suprene Court of Canada have westled
wth different fornulations of the summary judgnent test under
Rul e 20. But two principles have consistently been appli ed.
First, the noving party has the burden of show ng that the
cl ai mor defence does not raise a genuine issue for trial. But,
second, because of rule 20.04(1), the responding party
ordinarily has an evidentiary burden to put forward sone
evi dence in support of its position -- it "nust lead trunp or
risk losing". In H gh-Tech Goup Inc. v. Sears Canada |nc.
(2001), 52 OR (3d) 97, 4 CP.C. (5th) 35 (C A ), after
di scussing the previous Rule 20 case |aw, Mdrden J. A set out
these two principles at pp. 104-05 O R:

These two Ontari o decisions, Dawson nore fully than Irving
Ungerman, make it clear that: (1) the | egal or persuasive
burden is on the noving party to satisfy the court that there
IS no genuine issue for trial before summary judgnent can be
granted (this is what rule 20.04(2) says); and (2), by reason
of rule 20.04(1), there is an evidential burden, or sonething
akin to an evidential burden (because the notions judge does
not find facts), on the responding party to respond with
evi dence setting out "specific facts showing that there is a
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genuine issue for trial". Failure of the responding party to
tender evidence does not automatically result in sumary
judgnent. The "evidential burden” is described by this court
(Catzman, Austin, and Borins JJ.A. ) in Lang v. Kligerman,
[1988] O.J. No. 3708 in paras. 8 and 9 and by the Hi gh

Court (Giffiths J.) in Kaighin Capital Inc. v. Canadian
Nat i onal Sportsnmen's Show (1987), 58 OR (2d) 790 at p. 792
17 C.P.C. (2d) 59.

The short point is that the notions judge, having
considered all of the evidence and the parties' subm ssions
on it, must be satisfied that there is no genuine issue for
trial before he or she may grant summary judgment. This is
the |l egal burden resting on the noving party and it never
shifts. | do not think that Guarantee Co. of North Anerica
intended to detract fromthis.

(Footnotes omtted)

[24] In granting partial summary judgnent, the notions judge
applied these two principles and the approach to a Rule 20
nmotion that underlies them Mditrust's two argunents that she
did not do so are m sconceived. A responding party to a Rule 20
notion does not automatically avoid summary judgnment by raising
m xed questions of fact and | aw. Were the facts are not
di sputed -- as Molloy J. found -- a notions judge may, in a
proper case, grant summary judgnent on these questions. See
Guarantee Co. of North Anmerica v. Gordon Capital Corp., [1999]
3 S.CR 423, 178 D.L.R (4th) 1.

[ 25] Moreover, Meditrust |lost the summary judgnent notion not
because it failed to lead all of the evidence on damages it
mght lead at trial, but because, in the view of the notions
judge, it led no evidence at all that it had suffered direct
damages flowing fromthe [ page794] respondents' conduct. As the
nmoti ons judge said, though damage was an essential conponent of
t he causes of action alleged, "no evidence was filed as to any
di rect damages sustained by Meditrust."

[ 26] Accordingly, | would not give effect to this ground of
appeal .
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2. Didthe Motions Judge Err in Holding that Meditrust Was Not
the Proper Plaintiff?

[ 27] The notions judge's decision rested on her view that the
subsidiaries, not Meditrust, had the right to assert nost of
the clains advanced in the statenent of claim The
subsi di ari es, however, are not plaintiffs in the action.

Medi trust has sold them and, therefore, no | onger controls
t hem

[28] Still, Meditrust maintains that it is the proper
plaintiff. It puts forward four separate bases on which it
clainms to have the right to maintain this action: (1) the
busi ness was a single economc entity; (2) principal and agent;
(3) it had a contractual right to sue; and (4) it suffered
damages personally. | wll discuss each of these.

(1) Single economc entity

[29] Meditrust submts that, because it was at the apex of a
single economc entity, the rule in Foss v. Harbottl e does not
preclude it frommaintaining this action. Meditrust points out
that it conpletely controlled the subsidiaries, that its
control of them was augnented by the unani nous sharehol ders
agreenent, and was reflected in the consolidated financial
statenents for the business.

[30] This subm ssion shows the difference between economc
reality and legal reality. The economc reality of the mail -
order business was a single economc enterprise. But the
|l egal reality was separate corporate entities. And the rule in
Foss v. Harbottle is a corporate |aw rule, not an economc
rule. A parent conpany that owns all the shares of its
subsi di ari es may exercise conplete and constant control over
them That control, however, does not clothe the parent with
the right to sue for the subsidiaries.

[31] In rare cases, a court may disregard separate corporate
entities for the benefit of innocent third parties. The court
may "pierce the corporate veil" when the corporate structure
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has been used by the corporation's principals as a shamor to
perpetrate a fraud. See, for exanple, 642947 Ontario Ltd. v.

Fl ei scher (2001), 56 OR (3d) 417, 209 D.L.R (4th) 182

(C.A ). But here, Meditrust nust be held to the corporate
structure that it created. It created a structure in which it
operated the business through subsidiaries. It nmust take not
only the benefits of that structure, but also the burdens. The
nmotions judge, thus, properly characterized [page795]
Meditrust's attenpted disregard of this structure as an attenpt
"to pierce its own corporate veil". Like her, | see no nerit
in Meditrust's single economc entity argunent.

(2) Principal and agent

[32] Meditrust also argues that the relationship between it
and its subsidiaries was that of principal and agent. \Were an
agent enters into a contract on behalf of a principal, the
princi pal can sue for its breach. Meditrust seeks to apply this
proposition to tort. It submts that it can sue for the torts
commtted by the respondents agai nst the subsidiaries.

[33] The | aw of principal and agent is concerned with
contract and property, not with torts. Meditrust cites no
authority for the proposition that a principal has the right to
sue in tort for harmdone to its agent. Moreover, Meditrust's
claimof a principal and agent relationship with its
subsidi ari es seens nothing nore than an artificial attenpt to
avoid summary judgnent. Its statenment of claimcontains no
allegation that it is claimng as principal the damages
suffered by its agents. | would not give effect to this
ar gunent .

(3) Contractual right to sue

[34] Meditrust also submts that its security agreenents with
the subsidiaries enable it to maintain this action. | do not
accept this subm ssion either. Again, Meditrust has not pleaded
reliance on these agreenents in its statenent of claim
Mor eover, these agreenents are sinply standard form secured-
| endi ng agreenments, under which Meditrust, as secured
| ender, has priority over subsequent secured creditors and al
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unsecured creditors in the case of default by the subsidiaries.
No default, however, was all eged.

(4) Personal damages

[35] Meditrust's main argunent on appeal -- as it was on the
nmotion -- is that it put forward enough evidence to raise a
triable issue whether it had suffered damages i ndependent from
and not derivative of the damages suffered by the subsidiaries.
The notions judge rejected this argunment. She concl uded t hat
all the losses clainmed by Meditrust were sinply derivative of
the | osses allegedly suffered by the subsidiaries.

[36] In submtting that the notions judge erred in her
conclusion, Meditrust |isted four categories of |osses, each of
which it asserted were direct and not derivative |osses. These
are the four categories:

(1) loss of business opportunities and contractual rel ations;
[ page796]

(1i) the costs of investnments in its subsidiaries;

(ti1) loss in the value of its shares in its subsidiaries; and

(iv) loss of goodw II.

[37] For each category of loss, Meditrust alleged inits
statenent of claimand in the affidavit of M. Paul that it had
"sust ai ned danages”. This incantation, no matter how often
asserted, wll not, standing alone, stave off a notion for
summary judgnent. A party responding to a notion for summary
j udgnment nust do nore. As the Suprene Court of Canada said in
Guarantee Co. of North America v. Gordon Capital Corp., supra,
at pp. 436-37 SCR, p. 12 DL.R, "a self-serving affidavit
is not sufficient initself to create a triable issue in the
absence of detailed facts and supporting evidence."

[38] In my opinion, Meditrust has not filed any evidence
showing it may personally have suffered | osses in any of the
first three categories it relies on, but it has done so in the
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fourth category, |oss of goodw I |.

(1) Loss of business opportunities and contractual
rel ations

[39] Meditrust |ed evidence that it directly entered into a
nunber of contracts and ot her business arrangenents for the
supply of prescription drugs. It contends that the respondents
tortious acts interfered wwth these contracts and ot her
arrangenents, and thus directly harnmed Meditrust. For exanple,
Meditrust points to its contract with Sears, which it says was
cancel | ed because of the respondents' ruinous canpaign.
However, these | ost contractual or business opportunities were,
inreality, lost opportunities for the subsidiaries, not
Meditrust. Only the subsidiaries could operate the mail -order
busi ness. They al one could benefit fromthe business
arrangenents. Therefore, they al one would be harnmed by their
cancellation. In his affidavit, M. Paul gave no evidence to
show that Meditrust had suffered damages in its own right
because of | ost business opportunities.

[40] The notions judge put it this way in her reasons at p.
233 B.L.R:

Medi trust has not filed any evidence of separate danages to
it as a result of the failure of any of these contracts or
arrangenents. The sane reasoning applies to cooperative
arrangenments wth other organizations to advertise
Meditrust's services. Meditrust has filed no evidence that it
woul d earn any revenue directly from such business. It has
merely alleged that the mail order business was harned. It
relies on the loss of the business itself which, as | have
already said, is a | oss sustained by the subsidiaries.

| agree with this passage. [page797]
(1i) The costs of investnments in its subsidiaries
[41] Meditrust submts that it suffered |osses fromits

investnent in its subsidiaries. Yet, it did not even claim
these losses inits statement of claim And it |ed no evidence
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that any of its subsidiaries had defaulted on their |oans or
that it had | ost any noney as a creditor.

(ti1) Loss in the value of its shares in its subsidiaries

[42] Meditrust also clains that the loss in the value of its
shares in its subsidiaries is a direct loss for which it can
sue the respondents. This claim however, runs up against the
rule in Foss v. Harbottle and was expressly rejected by this
court in Martin v. Coldfarb, where Finlayson J.A wote at p.
180 OR, p. 660 D.L.R:

Martin's claimwas prem sed on the | oss he suffered as an
equity holder in his various corporations because the conduct
of Axton ruined the corporations and destroyed the val ue of
his equity in the corporations. There is authority of |ong
standing for the proposition that where a wong is occasi oned
to a corporation, a sharehol der has no claimfor damages in
respect of that wong: see Foss v. Harbottle (1843), 2 Hare
461, 67 E.R 189.

See al so Rogers v. Bank of Montreal, [1985] 5 WWR 193, 64
B.CLR 63 (S.C); affd [1987] 2 WWR 364, 9 B.C.L.R (2d)
190 (C. A ). In other words, a shareholder in a conpany has no
i ndependent right of action based on an allegation of
dimnution in the value of its shares caused by damage to the
conpany. The sharehol der does not suffer a direct loss. Its

|l oss nerely reflects the | oss suffered by the conpany.

[ 43] Meditrust, nonetheless, submts that this principle,
which was affirnmed in Martin v. Goldfarb, should be
reconsidered in the light of recent English case law. | think
that subm ssion is untenable for two reasons. First, Canadian
appel l ate jurisprudence has consistently invoked Foss v.
Harbottle to reject this kind of claim Second, the nost recent
English authority, the House of Lords' decision in Johnson v.
Gore Wod & Co., [2001] 1 Al E.R 481, does not support

Meditrust's position. In Johnson, Lord Binghamadmttedly put a

gloss on the rule in Foss v. Harbottle when he stated the
follow ng proposition at p. 503 All E.R: "Were a conpany
suffers | oss but has no cause of action to sue to recover that
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| oss, the sharehol der of the conpany nay sue in respect of it
(1f the sharehol der has a cause of action to do so), even

t hough the loss is a dimnution in the value of the

sharehol ding.” But, to rely on this proposition to claimthe
loss in the value of its shares, Meditrust nust at |east show
that it has a cause of action and the subsidiaries do not.
This, Meditrust has failed to do. Therefore, in ny view

[ page798] Meditrust cannot maintain its claimfor damages
resulting fromthe loss in the value of its shares in its
subsi di ari es.

(1v) Loss of goodw ||

[44] Finally, Meditrust submts that it has a personal claim

for damages for loss of goodwill. This is the nost persuasive
of all Meditrust's submssions. In principle, a claimfor |oss
of goodwi Il is not precluded by the rule in Foss v. Harbottle.

A shar ehol der may suffer personal danmages for |oss of goodw ||,
damages that are not derivative of harmto the conpany. The
contentious question on this appeal is whether the evidentiary
record supports Meditrust's claim Although Meditrust's

evi dence could be stronger, | would permt its claimfor harm
toits goodw Il to go to trial

[ 45] Goodwi Il includes reputation, position in the business
community, client base, the expectation of continued public
patronage and |i ke considerations. See D Florio v. Con.
Structural Steel Ltd., [2000] O.J. No. 340 (Qicklaw) (S.C.J.).
It is akin to the loss of reputation claimasserted by the
sharehol der in Martin v. Goldfarb, which this court held could
give rise to damages that were direct and not derivative of the
damages to the conpany. As Finlayson J. A said, at p. 191 OR,
p. 672 D.L.R:

| also think that Martin is entitled to sonething for "the
insult", as they say in settlenent discussions. He did
mai ntain a certain standard of |iving before the bankruptcy
and he works now as a security guard at a notel in Florida.
It may well be that the judge on the assessnent would want to
consider, if the evidence warrants it, general damages for
| oss of reputation and credit arising out of the bankruptcy
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itself: see Hoskins v. Price Waterhouse Ltd., supra.

[ 46] The respondents, however, nmount a form dable array of
argunents that, though Meditrust may in principle have a claim
for loss of goodw Il, it has not provided any evidence to
support it. The respondents point out that, though a claimfor
| oss of goodwi || was pleaded in the statenment of claim it was
not argued before the notions judge. They al so point out that
the record contains only brief reference to Meditrust's
goodwi I | , even though Meditrust had been ordered to
particul ari ze the damages it all egedly suffered.

[47] These are strong argunents. But there are bal ancing
consi derations. The record does show that Meditrust was known
publicly as the corporate face of the mail-order business it
owned. That public reputation is reflected in the foll ow ng
paragraph of Meditrust's prospectus:

Managenent believes that Meditrust will be able to continue
to conpete effectively in Canada on the basis of its ability
to provide national drug containnent services, the Conpany's
experience and the reputation of its mail [page799] order
pharmacy, its current custoner base, its sophisticated

phar macy technol ogy systens and procedures, and the
dependabl e and cost effective manner in which it serves it
customers.

[ 48] Damage to that reputation would be danage to Meditrust
personally, not to its subsidiaries. Al though Meditrust did not
particul ari ze any danage to its reputation, it did put forward
cogent evidence that the respondents enbarked on a canpaign to
destroy it and its national nail-order business. It seens to ne
al nost axiomatic that Meditrust would suffer a | oss of goodw ||
fromthe respondents' alleged wongful acts. Although
consider it a close decision, | would err on the side of
permtting the claimfor danmages for | oss of goodwill to go to
trial.

3. Didthe Motions Judge Err in Failing to Hold that Meditrust
Carried on the Mail-Order Pharmacy Business?
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[49] Meditrust submts that the notions judge erred in
concluding that the subsidiaries alone carried on the mail -
order pharmacy business. Meditrust submts that it did so as
well. It contends that the notions judge erred because she
focused on the dispensing and selling of prescription drugs,
whi ch was done by the subsidiaries. Meditrust asserts that the
busi ness was broader than nerely filling prescriptions and
enbraced the organi zati on and operation of an econom c
enterprise, including marketing, contracting, advertising,
banki ng and purchasing. Meditrust says that it carried on these
br oader aspects of the business.

[ 50] Even accepting that Meditrust did so, this ground of
appeal nust fail for the sanme reason that Meditrust's second
ground of appeal largely failed. It put forward no evi dence
that it suffered | osses fromthe respondents' interference with
t hese broader aspects of the business. |Instead, Meditrust
cl ai mred damages only for |ost revenues fromthe dispensing and
selling of drugs. But only the subsidiaries (and the |licensee)
carried on these activities. Thus, the only danages for |oss of
income that Meditrust clainmed to have suffered and on which it
| ed evidence were damages it suffered as a sharehol der

[ 51] In substance, Meditrust did not carry on the mail -order
busi ness. Rather, it owned a group of conpanies that did. M.
Paul acknow edged as nmuch in his affidavit when he di scussed
potential liabilities for the incorrect preparation, |abelling
and distribution of prescriptions. He said that these
l[iabilities "based upon the structure of the business, are
actually liabilities of the pharmacy subsidiaries filling the
i ndi vi dual prescriptions.” Meditrust cannot have it both ways.
It cannot claimto sue for harm [page800] in reality caused to
the subsidiaries, yet shelter behind these sane subsidiaries
for any harm done by them | would not give effect to this
ground of appeal.

4. Did the Mdtions Judge Err in Refusing to Let the Conspiracy
CaimG to Trial?

[ 52] Meditrust submts on appeal, as it did before the
notions judge, that the rule in Foss v. Harbottle does not
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apply to a conspiracy claim In other words, Meditrust says it
can avoid the rule by showi ng that the respondents' unl awf ul
conduct was directed at it. The notions judge rejected this
subm ssion and so do |

[53] In granting summary judgnent on the conspiracy claim
the notions judge held at p. 229 B.L.R that "the nere fact
that Meditrust may have been the direct target of the all eged
conspiracy is not sufficient to create a cause of action.

Medi trust must have sustained direct injury in its own right
(not as a result of injury to its subsidiaries) before it
can have a cause of action.”

[54] | agree. | add that Meditrust's subm ssion runs counter
to principle, to the Suprene Court of Canada's decision in
Canada Cenent LaFarge and to this court's decision in Walters
v. Royal Bank (2000), 130 O A C. 188, [2000] O J. No. 702
(Quicklaw) (C.A). | see no principled basis for holding that
the rule in Foss v. Harbottle applies to other tort clains but
not to a conspiracy claim Mreover, Canada Cenment LaFarge, to
which | referred earlier, states unequivocally that a plaintiff
who al |l eges conspiracy must suffer direct injury inits own
right before it can sue. And in Walters, this court approved the
deci sion of the British Colunbia Court of Appeal in Rogers v.
Bank of Montreal, which, in turn, affirmed the proposition that
an allegation of conspiracy does not affect the application of
the rule in Foss v. Harbottle. For these reasons, | would not
give effect to this ground of appeal.

E. DI SPOSI TI ON

[55] | would allow the appeal only on the claimfor damages
for loss of goodw I|l. To that extent, | would set aside the
order of the notions judge and dism ss the notion for summary
judgnment. | would otherw se dism ss the appeal. The parties may
make witten subm ssions on the costs of the appeal -- both
entitlenment and anount -- within 30 days of the rel ease of the
court's judgnent.

Order accordingly.
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